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QUALIFIED DISABILITY TRUST
By Thomas D. Begley, Jr., Esquire

Introduction
A Qualified Disability Trust is a form of Special Needs Trust that allows the trust to take advantage of a
personal exemption for income tax purposes. The trust must meet the requirements set forth in the Internal

Revenue Code' and the trust must be designed to meet the requirements of 42 U.S.C. §1396p(c)(2)(B)(iv).

A Qualified Disability Trust must be a non-grantor trust.” A Self-Settled Special Needs Trust is always a
grantor trust. A Qualified Disability Trust must be a third party trust.

Qualified Disability Trust Requirements
To satisfy the requirements of the Code a Qualified Disability Trust must be an:’

. irrevocable trust

'FN-I.R.C. §242(b)(2)(C).
%Instructions for Form 1041 and Schedules A, B, D, G, |, J and K (20086).
%42 U.S.C. §1396p(c)(2)(B)(iv).



. established “solely for the benefit of”

. an individual under age 65
. who is disabled as defined in the Social Security Act 42 U.S.C. §1382c(a)(3).

The “sole benefit” requirement is met only if no other person or entity can benefit from the transferred
resources at the time of the transfer or for the remainder of that person’s life.* The sole benefit of requirement
cannot be met unless the trust is irrevocable.

The disability test is met if the beneficiary is disabled for some portion of the tax year for which the
exemption is claimed.” However, there must be a determination of disability by SSA.°

Personal Exemption
A Qualified Disability Trust is allowed a deduction equal to the personal exemption.’
A Qualified Disability Trust is defined as any trust if:

. The trust is a disability trust described in 42 U.S.C. §1396p(c)(2)(B)(iv) discussed above®
and all of the beneficiaries of the trust as the close of the taxable year are determined by
SSA to have been disabled within the meaning of 42 U.S.C. §1382c(e)(3) for some portion
of such yealr.9

The trust does not fail to meet the requirement that all beneficiaries must be disabled merely

because the corpus of the trust may revert to a person who is not so disabled after the trust
ceases to have any beneficiary who is disabled."”

Effect of a Qualified Disability Trust
Generally, a trustee must file an income tax return for a trust that has:

. any taxable income for the year;
. gross income of $600 or more; or

*POMS S.I. 01150.120.B.8.
°.R.C. §642(b)(C).

®ld.

"I.R.C. §642(b)(2)(C)(i).
8.R.C. §642(b)(2)(C)(ii)(l).
°|.R.C. §642(b)(2)(C)(ii)(Il).
g



. a beneficiary who is a non-resident alien.

A Qualified Disability Trust is granted a personal exemption by the I.LR.S. Net income retained by the trust
up to the amount of the personal exemption is not taxed. The trust pays income tax on any retained income in
excess of the personal exemption amount. The personal exemption amount is determined as follows:

. If the trust is required to or actually distributes all of its income, the personal exemption is
$300.

. If the trust accumulates income, the personal exemption is $100.

. The Qualified Disability Trust receive a personal exemption in the same amount as an

individual. For 2007, that amount is $3,400."!

The ability of the trust to use the personal exemption is significant because trust marginal income tax
bracket rise steeply. For 2007, a trust pays tax at the marginal federal rate of 35% on net income over $10,450."

To the extent that income is distributed from the trust, it is taxable to the beneficiary at the beneficiary’s
lower income tax rate. A Qualified Disability Trust enables the trust to retain some income and have it offset by
the trust personal exemption.

The ability to retain income in the special needs trust makes it an attractive tax advantaged savings vehicle.
If the accumulated tax-free income is distributed in the later year, it will be a tax-free principal distribution.

Whether capital gains income is considered income for trust accounting purposes is left to the discretion of
the trustee.'® The only restriction is that the trustee must be consistent from year to year.'*

""Rev. Proc. 2006-53 §3.18.

'2Rev. Proc. 2006-53 §3.01 Table 5.
¥Treas. Reg. 1.643(a)-3 (2004).
.
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Announcements

Begley & Bookbinder is please to announce that we have added our Preferred Client Program
Video to our website. To view please visit our website at www.begleylawyer.com.

Speakers

If you are interested in having an Elder & Disabilities Law Attorney from Begley & Bookbinder
speak at an event, please contact Colleen Caruso at (856) 787-4237.

Begley & Bookbinder

Begley & Bookbinder, P.C. is an Elder & Disability Law Firm with offices in Moorestown, Stone
Harbor and Lawrenceville, New Jersey and Oxford Valley, Pennsylvania and can be contacted at 800-
533-7227. The firm services southern and central New Jersey and eastern Pennsylvania.

The Firm provides services in connection with protecting assets from nursing home costs,
Medicaid applications, Estate Planning and Estate Administration, Special Needs Planning and
Guardianships. If you have a legal problem in one of these areas of law, contact Begley & Bookbinder at
800-533-7227.

Begley & Bookbinder has prepared Special Reports concerning:

» Planning for Long Term Care

» Estate Planning for Parents with Children with Disabilities
o Understanding Estate Planning

» Estate Administration

> Blended Families

» Bloodline Trusts

> Vacation Area Homes - Tax and Management Issue

> Special Needs Trusts



» Utilizing Special Needs Trusts in Matrimonial Cases.

> Using Special Needs Trust to Protect Public Benefits

» Resolving Your Nursing Home Medicaid Application Challenge
> Domestic Partners

» Providing for Your Pet

» Providing for Your Grandchildren

o Charitable Giving

» Planning for Your Business

Please contact Begley & Bookbinder at 800-533-7227 or visit our website at
www.begleylawyer.com to obtain a Special Report.

Our web site contains a library of firm newsletters, articles, on-line forms for
Medicaid, Estate Planning and Guardianship, as well as our upcoming speaking
engagements, our products, and other relevant information.

If you have any comments, e-mail us at ccaruso@begleylawyer.com

Distribution of this Newsletter

Begley & Bookbinder encourages you to share this newsletter with anyone who is interested in
the issues contained within the newsletter. This newsletter may be copied or distributed but with
appropriate citation to Begley & Bookbinder, P.C. If you are interested in being added to our e-
newsletter mailing list, please e-mail us at ccaruso@begleylawyer.com or by telephone at 800-533-7227.

This newsletter is not intended as a substitute for legal counsel. While every precaution has been taken to make
this newsletter accurate, we assume no responsibility for errors or omissions, or for damages resulting from the use
of the information in this newsletter. Good legal advice includes a review of all of the facts of your situation.
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This newsletter is expressly produced to be sent electronically. If you know someone who
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