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USING AHLBORN TO REDUCE A MEDICAID LIEN
By: Thomas D. Begley, Jr., Esquire

What could be done when the Medicaid lien is so large that it would consume all or a substantial portion of
the recovery.

A recent United States Supreme Court case has provided personal injury attorneys with ammunition to
reduce a Medicaid lien in a personal injury case so that the payment to the State Medicaid Agency is fair and
reasonable. After a series of cases around the country divided on the issue as to whether the State Medicaid Agency
may recover from that portion of a settlement not earmarked for past medical expenses the United States Supreme
Court decided the issue in the Ahlborn case,!"'The Court held that federal law requires states to ascertain the legal
liability of third parties and to seek reimbursement for medical assistance to the extent of such legal liability. The
state is considered to have acquired the rights of the injured party to payment by any other party for such health care
items or services. As a condition of Medicaid eligibility, the individual is required to assign to the state any rights to
payment for medical care from any third party. The Arkansas statute required that if the lien exceeds the portion of
the settlement representing medical costs, satisfaction of the lien requires payment out of proceeds meant to
compensate the recipient for damages distinct from medical costs, such as pain and suffering, lost wages, and loss of
future earnings.

In the Ahlborn case, the plaintiff was involved in an automobile accident. Medicaid paid $215,645.30 on her
behalf. Plaintiff filed suit for past medical costs and for other items, including pain and suffering, loss of earnings and
working time, and permanent impairment of her future earning ability. The case was settled for $550,000, which was
not allocated between categories of damages. The parties stipulated that the settlement amounted to approximately

126 5. Ct. 1752.



1/6th of the reasonable value of Ahlborn’s claim. The court stated that the federal requirement that states “seek
reimbursement for medical assistance to the extent of such legal liability” refers to the legal liability of third parties o
pay for care and services available under the plan.” Here, because the plaintiff received only 1/6th of her overall
damages, the right of the state of Arkansas was limited to 1/6th of the past medical claim or $35,581.47.

The court also held that 42 U.S.C. §1396p(a)(1) prohibits states from imposing liens “against the property of
any individual prior to his death on account of medical assistance paid...on his behalf under the state plan.” This
prevents the state from attaching the non-past medical portion of the settlement. As a result of this ruling, states can
assert a Medicaid lien only against that portion of a settlement earmarked for past medical expenses. The state may
not recover against non-medical expense claims, such as pain and suffering, loss or earnings and permanent loss of
future earnings. Needless to say, it is good practice in a personal injury settlement to make a clear allocation of
damages.

Allocation is not only important, but must be fair. As Justice Stevens said in the Ahlborn opinion, “Although
more colorable, the alternative argument that a rule of full reimbursement is needed generally to avoid the risk of
settlement manipulation also fails. The risk that parties to a tort suit will allocate away the state’s interest can be
avoided either by obtaining the state’s advanced agreement to an allocation or, if necessary, by submitting the matter
to a court for a decision.”
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Announcements

Begley & Bookbinder is please to announce that we have added our Preferred Client
Program Video to our website. To view please visit our website at www.begleylawyer.com.

Speakers

If you are interested in having an Elder & Disabilities Law Attorney from Begley &
Bookbinder speak at an event, please contact Colleen Caruso at (856) 787-4237.

Begley & Bookbinder

Begley & Bookbinder, P.C. is an Elder & Disability Law Firm with offices in Moorestown,
Stone Harbor and Lawrenceville, New Jersey and Oxford Valley, Pennsylvania and can be
contacted at 800-533-7227. The firm services southern and central New Jersey and eastern
Pennsylvania.

The Firm provides services in connection with protecting assets from nursing home costs,
Medicaid applications, Estate Planning and Estate Administration, Special Needs Planning and



Guardianships. If you have a legal problem in one of these areas of law, contact Begley &
Bookbinder at 800-533-7227.

Begley & Bookbinder has prepared Special Reports concerning:

» Planning for Long Term Care
» Estate Planning for Parents with Children with Disabilities
> Understanding Estate Planning

» Estate Administration

» Blended Families

» Bloodline Trusts

» Vacation Area Homes - Tax and Management Issue
o Special Needs Trusts

» Utilizing Special Needs Trusts in Matrimonial Cases.

» Using Special Needs Trust to Protect Public Benefits

» Resolving Your Nursing Home Medicaid Application Challenge
<> Domestic Partners

» Providing for Your Pet

» Providing for Your Grandchildren

o Charitable Giving

» Planning for Your Business

Please contact Begley & Bookbinder at 800-533-7227 or visit our website at
www.begleylawyer.com to obtain a Special Report.

Our web site contains a library of firm newsletters, articles, on-line forms for
Medicaid, Estate Planning and Guardianship, as well as our upcoming speaking
engagements, our products, and other relevant information.

If you have any comments, e-mail us at ccaruso @begleylawyer.com

Distribution of this Newsletter

Begley & Bookbinder encourages you to share this newsletter with anyone who is
interested in the issues contained within the newsletter. This newsletter may be copied or
distributed but with appropriate citation to Begley & Bookbinder, P.C. If you are interested in
being added to our e-newsletter mailing list, please e-mail us at ccaruso@begleylawyer.com or by
telephone at 800-533-7227.

This newsletter is not intended as a substitute for legal counsel. While every precaution has been taken to
make this newsletter accurate, we assume no responsibility for errors or omissions, or for damages resulting
from the use of the information in this newsletter.
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