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       The current federal Medicaid statute has been in effect since 1989. 

Generally, the statute provides that if an individual makes an uncompensated 

transfer of resources, the value of those resources are divided by the 

average monthly cost of a nursing home and the resulting quotient is the 

number of months during which the applicant will be ineligible for Medicaid 

benefits.  The statute further provides that "an individual shall not be 

ineligible for medical assistance by reason of [the transfer penalty rules] 

to the extent that...the assets were transferred to, or to a 

trust...established solely for the benefit of the individual's child [who is 

blind or disabled]." 

 

       For 20 years New Jersey interpreted that statute to mean that if a 

parent transferred assets directly to a disabled child, the transfer was 

exempt from the Medicaid transfer of asset penalty.  In 2009, without any 

change in federal or state statute or regulations New Jersey changed its 

interpretation and said that if assets are transferred directly to a 

disabled child, a transfer of asset penalty would be imposed.  The state's 

position was that only assets transferred to a trust solely for the benefit 

of the disabled child were exempt from the imposition of the transfer of 

asset penalty. 

 

       In a recent case, two individual transferred assets directly to 

their disabled children.  The State rejected the Medicaid applications and 

imposed transfer of asset penalties.  The State asserted that only those 

transfers that were made to an irrevocable trust established for the sole 

benefit of a disabled child are eligible for an exemption from the transfer 

penalty rules. 

 

       The plaintiffs filed suit in U.S. District Court to obtain a 

preliminary injunction enjoining the State of New Jersey from treating an 

outright transfer of assets to a blind or disabled child as a penalized 

transfer.  The District Court held that the plaintiffs are likely to succeed 

on the merits of their claim and that irreparable harm would result to the 

plaintiffs in that there is a serious risk of discharge from nursing 

facilities and an inability to recover improperly withheld benefits after 



trial on the merits.  The court granted the preliminary injunction.  In its 

analysis, the Court said that the relevant statute reads, "An individual 

shall not be ineligible for medical assistance by reason of paragraph (1) to 

the extent that...the assets were transferred to, or to a trust (including a 

trust described in subsection (d)(4) of this Section) established solely for 

the benefit of, the individual's child [who is blind or disabled]."  The 

dispute between the parties concerned the phrase "solely for the benefit 

of."  The Medicaid applicants argued that the phrase applies only to 

transfers made to a trust, while the State insisted that the phrase also 

applies to transfers made to the individual's child.  The Court held that 

the State's position was untenable.  "The phrase 'solely for the benefit of' 

follows the words 'a trust.'  The clause is set off by commas from the rest 

of the passage, suggesting that the 'solely for the benefit' language is 

suppose to apply to the noun that immediately precedes it.  Once that clause 

is set off from the rest of the sentence the passage reads, 'An individual 

shall not be ineligible for medical assistance by reason of paragraph (1) to 

the extent that...the assets were transferred to the individual's child.' 

The rating is further supported by the fact that the 'solely for the benefit 

of' language appears to be modifying the word 'established.'  The word 

'established' must in turn be referring exclusively to 'a trust.'  In 

summary, it is syntactically implausible to maintain that the 'solely for 

the benefit' language applies to transfers directly to the applicant's 

child."  Consequently, the statute has the effect of exempting any transfer 

of resources made directly to an applicant's blind or disabled child, 

regardless of whether the transferor makes special arrangements to ensure 

that the transfer is for the child's sole benefit.  The Court also noted 

that the State Medicaid Manual specifically states that the transfer of 

asset penalty does not apply if "assets were...transferred to the 

individual's child, or to a trust...established solely for the benefit of 

the individual's child." 

 

       The result of this case is that transfers of assets made directly to 

a disabled child are exempt from the Medicaid transfer of asset penalty just 

as they have been for the past 20 years. 

 

 

_____________________ 

 42 U.S.C. §1396p. 

2 42 U.S.C. §1396p(c)(1)(A) & (B). 

3 42 U.S.C. §1396p(c)(2)(B)(iii). 

4 Sorber v. Velez, United States District Court, District of New Jersey, 

Civ. No. 09-cv-3799 (Oct. 23, 2009). 

 

 

 

 

Speakers 

 

If you are interested in having an Elder & Disabilities Law Attorney from 

Begley, Begley, & Bookbinder speak at an event, please contact Colleen 

Caruso at (856) 787-4237. 

 



 

 

Begley, Begley & Bookbinder 

 

Begley, Begley & Bookbinder, P.C. is an Elder & Disability Law Firm with 

offices in Moorestown, Stone Harbor and Lawrenceville, New Jersey and 

Huntington Valley, Pennsylvania and can be contacted at 800-533-7227.  The 

firm services southern and central New Jersey and eastern Pennsylvania. 

 

The Firm provides services in connection with protecting assets from nursing 

home costs, Medicaid applications, Estate Planning and Estate 

Administration, Special Needs Planning and Guardianships.  If you have a 

legal problem in one of these areas of law, contact Begley, Begley & 

Bookbinder at 800-533-7227. 

 

Begley, Begley & Bookbinder has prepared Special Reports concerning: 

 

*       Planning for Long Term Care 

*       Estate Planning for Parents with Children with Disabilities 

*       Understanding Estate Planning 

*       Estate Administration 

*       Blended Families 

*       Bloodline Trusts 

*       Vacation Area Homes - Tax and Management Issue 

*       Special Needs Trusts 

*       Utilizing Special Needs Trusts in Matrimonial Cases. 

*       Using Special Needs Trust to Protect Public Benefits 

*       Resolving Your Nursing Home Medicaid Application Challenge 

*       Domestic Partners 

*       Providing for Your Pet 

*       Providing for Your Grandchildren 

*       Charitable Giving 

*       Planning for Your Business 

*       Medicare Set Aside Arrangements 

*       Lien Resolutions 

 

 

Please contact Begley, Begley & Bookbinder at 800-533-7227 or visit our 

website at www.begleylawyer.com <http://www.begleylawyer.com/>  to obtain a 

Special Report. 

 

Our web site contains a library of firm newsletters, articles, on-line forms 

for   Medicaid, Estate Planning and Guardianship, as well as our upcoming 

speaking       engagements, our products, and other relevant information. 

 

If you have any comments, e-mail us at ccaruso@begleylawyer.com 

 

 

 

Distribution of this Newsletter 

 

       Begley, Begley & Bookbinder encourages you to share this newsletter 



with anyone who is interested in the issues contained within the newsletter. 

This newsletter may be copied or distributed but with appropriate citation 

to Begley, Begley & Bookbinder, P.C.  If you are interested in being added 

to our e-newsletter mailing list, please e-mail us at 

ccaruso@begleylawyer.com or by telephone at 800-533-7227. 
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